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Via e-mail to rule-comments@sec.gov

U.S. Securities and Exchange Commission

Washington, DC 20549-1090
Attention: Elizabeth M. Murphy, Secretary

Re: File No. S7-21-11
Release No. 33-9211
Disqualification of Felons and Other “Bad Actors” From Rule 506 Offerings

Ladies and Gentlemen:

This letter is submitted on behalf of the Federafjitation of Securities
Committee, the Middle Market and Small Business @uitee, the State Regulation of
Securities Committee and the Private Equity andtiMenCapital Committee (the
“Committees’ or “we”) of the Business Law Section (th&&ttion”) of the American
Bar Association (ABA”) in response to the request by the U.S. Secarémed Exchange
Commission (theCommission”) for comments on its May 25, 2011 proposing retea
referenced above (th@foposing Release”). The comments expressed in this letter
represent the views of the Committees only and navéeen approved by the ABA’s
House of Delegates or Board of Governors and tbezafo not represent the official
position of the ABA. In addition, this letter doest represent the official position of the

We appreciate the opportunity that the Commissamdfforded us to comment on
these proposed rules. Section 928e(tion 926”) of the Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010 (tiotid-Frank Act”) mandated that the
Commission adopt rules that disqualify securitiferongs involving certain “felons and
from reliance on the safe harfibom registration under Section 4(2)
of the Securities Act of 1933, as amended (Bextirities Act”) provided by Rule 506
(“Rule 506”) of Regulation D (Regulation D”) under the Securities Act.

We recognize that Section 926 requires that ther@igsion’s rules must be
“substantially similar” to Rule 262 Rule 262") of Regulation A (Regulation A”) under
the Securities Act, which is the analogous disdjigalion provision of Regulation A, and
that the Commission must also implement by itsmalking additional provisions
contemplated by Section 926. Although we understhadonstraints on the
Commission’s discretion in connection with the ierpentation of Section 926, in this
letter we suggest several areas where the Commiskmuld consider adjusting its
approach to such implementation. In this regampelieve that the current rulemaking
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prompted by the Dodd-Frank Act offers an opportutotprovide uniformity in the “bad actor”
disqualification provisions that are applicableagulatory safe harbors for unrestricted
securities offerings, while at the same time adkingsthose portions of Rule 262 that are now
outdated and do not necessarily conform to theeroplated scope of the Rule 506
disqualification provision. While we fully recogr@ the laudable goal of promoting investor
protection by disqualifying those securities offigs in which a felon or other “bad actor” is
involved, we are particularly concerned that anripMeroad implementation of the Section 926
directive could undermine the utility of Rule 506the most widely used exemptive safe harbor
for private placements of securities, thereby niatgrand adversely affecting the ability of
many companies, including many private companiessamaller reporting companies, to obtain
capital.

We recognize that Section 926 mandates disqualditan specified circumstances. In
other circumstances under the Commission’s coresider, however, we believe that a
disclosure approach may be more effective thaisgudiification approach in protecting
investors. Such a disclosure approach would bediegonian in its impact on issuers and
market participants, and more flexible and coseafie in addressing particular circumstances,
as discussed below. In some circumstances isandrmarket participants can proactively
adjust their management or staffing to addressstavgorotection concerns, without being
obligated to forgo the Rule 506 safe harbor or sgit&ting an issuer’s reliance upon different
exemptions bearing higher compliance costs or reguihe issuer to incur the costs and burdens
of a full securities registration. The lack of dahility of Rule 506 may thus work to the
detriment of all investors of the issuer. In therst case scenario, a post-offering determination
that Rule 506 was not available for the offeringandoconstitute a registration violation and
trigger related rescission rights for all purchasarthe offering, a draconian remedy when
compared to the antifraud remedies attendant éaduré to disclose the involvement of certain
felons and bad actors in an offering. Prescrileddisclosure as a condition to avoiding the
disqualification could serve as an appropriate weihf addressing investor protection concerns
without disqualifying the entire offering. For erple, in the context of investment adviser
regulation, the Commission requires disclosuregpetgied legal and disciplinary events in Iltem
9. Disciplinary Informationof Form ADV, Part 2A, and Item RBisciplinary Information of
Part 2B! This approach assures that prospective cliertisecihvestment adviser receive this
important background information in connection whikir investment-related decision-making,
but does not preclude the investment-related ses\ifrtom being offered or performed by the
firm and allows the prospective client to assesscticumstances and related risks. We believe a
similar disclosure-based system would be of equaltim the Rule 506 context.

Il. Covered Persons
We believe that the Commission should consideirttptications of the very broad

covered persons definition under proposed Ruledj08( our view, the final rule should be
adjusted to better reflect the relative involvemaintovered persons in a Rule 506 offering.

! See also the disclosures required by ltems 4@n¢f)(g) of Regulation S-K.
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A. Officers

1. The rule should be limited to executive officers othe issuer.

Under the proposed amendment to Rule 506, the aisigation provisions would apply
to all “officers.” We believe that limiting the gpe of these provisions to “executive officers,”
as defined in Rule 501(f) of Regulatiol, vould be more appropriate, given their signifityan
greater influence on the policies of the issueraapared to non-executive officers. We believe
that applying the term “officer,” as defined un@curities Act Rule 405, would result in an
overly broad scope of disqualification. The termwd include every “vice president” and also
the company “secretary,” persons who may not inliage the power to influence or otherwise
control the management of a covered entity. Tie‘Wice president” is routinely granted to
numerous persons within an organization (parti¢plaran investment bank serving as
placement agent or initial purchaser), often witaréher designation of a specific function, such
as facilities, procurement, or other functions geltg of little relevance to the conduct of the
securities offering or overall executive managenuéithe company. Because in virtually every
situation non-executive officers report to execaitofficers, it is the latter who have policy-
making authority.

By contrast, the term “executive officer,” as definn Rule 501(f) of Regulation D and
Rule 3b-7 under the Securities Exchange Act of 1834amended (th&Xchange Act”), is well
understood by issuefsThis understanding will foster compliance witle tievised rule, and we
believe that reference to this term would bettéieae the legislative goal underlying Section
926, which is not to harm the ability of compartiegngage in capital formation, but instead is
intended to subject offerings in which a bad aptays a significant role to greater regulatory
scrutiny. Even within Regulation D, executive offis have special status and are considered
“accredited investors” based on their participatiothe policy-making functions of the issuer.
To deviate from such a well-recognized system diifédrentiates the true key management of an
issuer from its less important officers would regqussuers to devote time and incur costs to
make factual inquiries that, we believe, are unssaey for the protection of investors. More
importantly, the discovery that one or more of heen-executive officers are within the scope
of persons whose employment would disqualify tisees from relying on Rule 506 could have
potentially disastrous consequences for the isJumrefore, we respectfully request that the
Commission’s final rule limit the covered personbject to the disqualification provisions to the
well-understood class of executive officers, ratihan to the more subjective and overly broad
group of officers.

2 Rule 501(f) defines “executive officer” to meahétpresident, any vice president in charge ofacjpal business
unit, division or function (such as sales, admraisbn or finance), any other officer who perforanpolicy making
function, or any other person who performs sinplalicy making functions for the issuer. Executiféoers of
subsidiaries may be deemed executive officersefduer if they perform such policy making funotidor the
issuer.” See also the Commission’s 2007 rule praljpjosRelease No. 33-8838 (August 3, 2007).

% The term “executive officers” focuses on persoh® werve in policy-making functions and is use@dukyhout the

federal securities regulatory regime, including tbenprehensive executive compensation disclosupgnEments
in Item 402 of Regulation S-K.
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2. With respect to compensated solicitors, the rule sluld be limited to officers who
are actually involved in the offering.

Section 926 is intended to exclude felons and dthemd actors” from participating in
Rule 506 offerings, thereby protecting investorthibse offerings. With respect to a
compensated solicitbthat is not a natural person, we believe thatlitsgualification should be
extended only to persons who actually participaténe offering. Particularly with respect to
larger compensated solicitor firms that are orgashiay specialty areas or products, the inclusion
of all general partners, directors, officers andhaggng members as covered persons simply
casts too wide a net with no measurable benefitiestors. We recognize that the more fact-
specific and detailed determination of who is altyuavolved in an offering may sometimes
require the compensated solicitor firm to make judgts with respect to supervisory personnel.
However, in most cases, we believe that this proldan be addressed by the firm specifically
designating a management representative or repatises to monitor and oversee those persons
actually involved in the offering. Because this \blikely fall within the scope of the
compliance function these firms would ordinarilydeected to perform, we do not believe this
would impose an unreasonable burden on such fansthe burden it does impose would be
consistent with other compliance obligations stichg are mandated to perform.

In the Proposing Release, the Commission noteddheular problems that could arise
with respect to financial institutions that areirgtas placement agents, since such entities
typically have numerous “vice presidents,” manywibm have no connection with the offering
of securities. For this reason, if the Commisgloas not adopt our suggestion in Section Il.A.1.
above that the final rule should focus on execubiffieers rather than officers, we recommend at
a minimum that the term “executive officer” shobiel substituted for the term “officer” with
respect to compensated solicitors.

3. The Commission should provide for automatic waivenf disqualification for
reqistered broker-dealers subject to disqualificatbn based on state violations or
orders.

Consistent with Section 926 and its mandate t&hvmission to promulgate
disqualification rules “substantially similar” toue 262, the Commission proposes to carry over
the current waiver provisions of Rule 262 to thevmksqualification provisions. Proposed Rule
506(c)(2)(i) provides that disqualification will happly, “[u]pon a showing of good cause and
without prejudice to any other action by the Consiais, if the Commission determines that it is

* To avoid public confusion, we also recommend thatCommission explicitly address in the adoptielgase the
necessity of broker-dealer registration, or assedigerson registration, for solicitors receivirgnsaction-based
compensation. While it is possible for a persoadbas an unregistered finder in connection wikeurities
offering, as a practical matter this would occulyamder extremely rare circumstances.

® To assure that the enterprise itself is not withim“bad actor” category, we believe that the dégification

criteria may be appropriate if the chief executifiicer or chief compliance officer of the firm falwithin the
category of bad actors.
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not necessary under the circumstances that an ¢xeniye denied.” We endorse this aspect of
the proposal.

The Commission has requested comment as to whatieéynder what circumstances, it
should exercise waiver authority under its disdicaiion rules for cases involving final orders
of state regulators. We believe waivers shouldvalable, and we further believe that the
waiver should be automatic in circumstances whdnmker-dealer or agent thereof subject to a
disqualifying event based on a state violationrdeo continues to be a registered broker-dealer
or agent in that state. If the sanctioning stat® ot concluded that the broker-dealer or agent
should be denied the right to conduct busineskandgtate, the Commission should defer to that
determination. We see no reason why an issuefiésing should be delayed while the
Commission undertakes a separate review, seeksicence by the relevant regulator or waits
for lack of objection after notice. We also sequsitification for the Commission to impose
additional requirements beyond those that the s@demposed. To do so would negate the
Congressional mandate for a unified federal ang steemption provided by the federal pre-
emption of state regulation of Rule 506 offeringsguant to Section 18 of the Securities Act.

If the Commission does not incorporate an autonvadiwer in the final rule, we believe
it should, at a minimum, provide an exception frdisqualification if the relevant authority of
the state to which the disqualification relateswsaithe disqualification. Paragraph (D)(2)(a) of
NASAA'’s Model Accredited Investor Exemption (th®IAlIE”) includes such a provision, as
does paragraph B.6 of NASAA’s Uniform Limited Ofiey Exemption (the ULOE”). By
including a similar provision in Rule 506(c), ther@mission would continue to respect the
Congressional mandate for a unified federal ang steemption provided by the Rule 506
federal pre-emption provision.

B. 10% Beneficial Owners

We believe that the proposed inclusion of “any Ibiered owner of 10% or more of any
class of the issuer’s equity securities” within lis¢ of persons whose prior bad acts may
disqualify an issuer from use of the Rule 506 extsmnpin comparable fashion to the
disqualification provision in Rule 262(b)(1) (apgable to both Regulation A offerings and those
relying on Rule 505 of Regulation D), is unnecegsad, if included, should be substantially
modified, for the reasons set forth below.

First, as applied to public companies seeking fpar Rule 506, because neither
Schedule 13D (specifically Item 2), Schedule 13@&,Form 3 currently require 5% or 10%
beneficial owners of a public company’s securitid® file such forms to report whether they
may be deemed “bad actors” within the scope ofarall disqualifying events in the proposed
rule, we believe it would be very difficult, if nahpossible, for a public company to comply
with the rule, unless such beneficial owners hathtutory or contractual obligation to provide
the issuer with such information. A beneficial @wacquiring equity securities of a public
company in the open market would generally havebimgation to disclose whether it is a “bad
actor” within the scope of the proposed rule.
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Second, many such beneficial owners may be so&dgipe investors with no ability or
intent to control or otherwise influence the is&ieperations or its management unless that low
level of ownership is in some manner coupled witieoelements of control. We do not
consider a 10% ownership interest to be signifiesnttugh to warrant disqualification of an
issuer from use of the Rule 506 exemption, andwioaid be particularly the case if the class of
equity securities owned by the person provideseitio or limited voting right8. Thus, if
beneficial owners are to be considered at all anpmtgntial “bad actors,” we suggest that the
Commission adopt the presumptive control test fBeution 2(a)(5) of the Investment Company
Act of 1940, as amended (thimVestment Company Act”), whereby a person who beneficially
owns more than 25% of the “voting securities” afompany is presumed to control that
company. In turn, we believe that the Commisshuwugd incorporate the “voting securities”
definition from Investment Company Act Section 242), whereby the bad actor rule would
apply only to those beneficial owners of equitywsé®s of an issuer who are entitled to vote for
the election of directors (or their equivalents}tad issuer.

Third, in the case of typical offerings under R&06 by hedge funds and other private
investment funds, whereby the offered securitiessatd on a continuing basis with quarterly,
monthly or more frequent sales of new securitiad, @eriodic redemptions by investors, a
particular beneficial owner’s interest in the igsoy constantly rise above or fall below the
stated threshold, depending on sales and redersptihile an issuer may obtain requisite
representations in subscription agreements fromine@stors concerning whether they are “bad
actors” at the time of investment, it would be watly impossible to police investors whose
interests are below the stated threshold one dalyabove the threshold the next (to say nothing
of depending on investors to immediately notify ig®ier of any change in “bad actor” status).
This “rolling test” results in several possible sagos: (1) an issuer could refuse to accept a
subscription from any prospective investor thatespnts that it is a “bad actor,” regardless of
the amount of voting securities covered by the stijpison, so as to protect against the
possibility that the subscriber’s interest may @tthe threshold at some time in the future; (2)
an issuer could prohibit investors from benefigiailvning voting securities exceeding the
threshold (or any voting securities) in case they imecome “bad actors” at any time during
their tenure as investors, enforcing that protohitivith a mandatory redemption or partial
redemption of the investor’s holdings in excesthefthreshold; or (3) an issuer could create a
separate class of non-voting securities for “badra¢’ provided that such class may be offered
and sold without integration with the issuer’s ngtsecurities being offered pursuant to Rule
506 (this scenario is somewhat analogous to wkaers that may invest in “new issues” within
the meaning of FINRA Rule 5130 do in the case wégtors who are “restricted persons” within
the meaning of that Rule).

We note that by reason of the broad scope of thd dztor” classification, an injunction
or other penalty with respect to securities lawations by an investor in connection with a
wholly unrelated matter would, under the proposéé, disqualify an issuer in which the

® In this regard, we note that Rule 13d-1 underBkehange Act defines the term “equity security” porposes of
filing Schedules 13D and 13G to exclude non-vosiagurities. This exclusion further exacerbategltfieulty in
determining whether “bad actors” may be among tveeficial owners of a public company’s securities.

\NY - 709545/000420 - 2355475 v1



U.S. Securities and Exchange Commission
October 4, 2011
Page 7

investor is an over 10% owner from conducting aeRad6 offering. Not only do we not see any
means by which the issuer would be able to avogldbnsequence under the proposed rule, we
also believe that there exists the possibility,thatess the issuer actively monitors all litigatio
events affecting its larger security holders, 8®ier may not even be aware of the issuance of
the injunction or other penalty. If the Commissadnes not eliminate the disqualification by
reason of a 10% holder’s securities law violatioms,encourage the Commission, in its final
rules, to consider not applying the disqualificatto violations that occur to the holder after the
date of its investment bringing it over the 10%eaton (provided that at the date of the Rule 506
offering it does not own 50% of more of the issseecurities).

C. Investment Advisers

While the Commission has not contemplated in tlop@sed rules that investment
advisers and their directors, officers, generalngas, and managing members would be
considered “covered persons” for the purposesefike, we note that the Commission has
solicited comment as to whether investment adviaedssuch associated persons should be
included in the “covered persons” definition. Weertbt believe that investment advisers should
be considered in the category of “covered pers@msgurposes of the rule. In this regard, an
investment adviser serves a markedly differenttiondrom the internal management of an
issuer or fund, and is subject to fiduciary dutigth respect to advisory clients. The role served
by an investment adviser is unlikely to raise tbeaerns with respect to “bad actors”
contemplated by the Dodd-Frank Act and propose@ BO6(c). An issuer or fund client of an
investment adviser will customarily have its owratgbof directors (or comparable
management), including independent directors, wharaa better position to assess any legal or
regulatory history that the investment advisett®associated person may have, and who
typically have authority to discharge the adviserd variety of reasons (or no reason).

If the Commission were to decide to include investhradvisers among the “covered
persons” for the purposes of Rule 506(c), we belignat it would be appropriate to provide for
an automatic waiver of disqualification with resptcany investment adviser that is registered
with the Commission or a state securities regulaRarticularly following the changes to the
rules governing registration of investment adviggmnulgated pursuant to the Dodd-Frank Act,
we believe that the Commission should recognizddbiethat investment advisers will often be
subject to the registration and attendant substar@gulation contemplated by the Investment
Advisers Act of 1940, as amended (telisers Act”) and comparable provisions in state
securities laws, such that any disqualifying ewdrduld be waived in recognition of the pre-
existing comprehensive regulatory framework appliedo registered investment advisers. This
could be an appropriate circumstance in which disiffosure may be mandated, such as
contained in Form ADV, Parts 2A and 2B, as noteavabif material to the offering. The
prescribed disclosures could be contained in asrioff-related document or, for efficiency, a
copy of the investment adviser's Form ADV coulddrevided to prospective fund investors
when the offer to purchase is made.

\NY - 709545/000420 - 2355475 v1
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D. Affiliated Issuers

We do not believe that “affiliated issuers” shobklincluded in the category of “covered
persons” for the purposes of proposed Rule 506{bg proposed rule refers to the issuer, any
predecessor of the issuer or an affiliated issumnever, the Commission’s applicable rules.,(
Rule 501 of Regulation D, Securities Act Rule 488 egulation A) do not define the term
“affiliated issuer” for the purposes of these rulégplying the concepts associated with the
definition of “affiliate” specified in Rule 405, aaffiliated issuer would likely be considered any
issuer that directly or indirectly, through onenoore intermediaries, controls or is controlled by,
or is under common control with, the subject isse=king to rely on Rule 506. Thus, for
example, in the case of a large public companyisgék rely on Rule 506, it would be required
to vet each of its distant majority-owned subsiésr even those that are not taking any part in,
and are not receiving any proceeds from, the offgiio determine whether any of such entities
is a “bad actor.”

As an example in the private equity context, gitlempotentially broad reach of
“affiliated issuer,” it is possible that a privagquity firm with a clean record could be
disqualified from reliance on Rule 506 due to the hcts of officers or directors at a portfolio
company of which it owns only a small percenta§emilarly, a portfolio company seeking to
rely on Rule 506 may be disqualified from so ddingis under common control with a
portfolio company that was disqualified as a bagmacdespite having a unique management and
being engaged in different businesses. So lonlgeasse of the offering’s proceeds does not
directly or indirectly inure to the benefit of thffiliated issuer that is subject to the statutory
disqualification, it is unclear why a disqualifyiegent with respect to an affiliated issuer should
disqualify the issuer of securities under Rule 5@@jer than only serving as a disqualifying
event with respect to the affiliated issuer if gn& to seek to rely on Rule 506 itself. While this
extension of Rule 506(c) may be appropriate incthr@ext where both the issuer and the
affiliated issuer are acting effectively as co-msuwith respect to the offering, such as when an
affiliated issuer guarantees the securities ofdbeer, we do not believe that any disqualifying
events with regard to affiliated issuers outsidéhef context should serve to disqualify an issuer
from its reliance on Rule 506.

Moreover, proposed Rule 506(c) contemplates a braragle of potential affiliates with a
more direct bearing on the conduct of an issudrdbald give rise to a disqualifying event, such
as any director, officer, general partner or mamggnember of the issuer. The disqualification
of an issuer arising from any “bad actors” amoreséhcategories of affiliates should address the
concerns with respect to the conduct of the issymihcipal affiliates, such that it would not be
necessary to extend the rule to cover disqualifeients of affiliated issuers that have no
involvement in the particular offering.

If the Commission does determine to include “edtiid issuers” in Rule 506(c), we
support the inclusion of proposed paragraph (d¢{&ule 506, which would exclude
disqualifying events that occurred before the iatiibn arose if the affiliated entity is not in
control of the issuer or under common control \ité issuer by a third party that was in control
of the affiliated entity at the time of the otheseidisqualifying event. This, too, could be a
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circumstance in which prescribed self-discloswehe extent material to the offering, may more
effectively address the specific circumstancesfiexable manner.

E. Predecessor Issuers

While we recognize the importance of considerirggdalifying events related to
predecessors of an issuer, so that any interinsfwsamative transactions would not serve to
“cleanse” an issuer of disqualifying events, we@ecerned that the term “predecessor issuer”
may be over-inclusive when considering the avdilgiof the exemption. For example, there
may be situations where, as is contemplated inqeeg paragraph (c)(3) of Rule 506 with
respect to affiliated issuers, the predecessoerssas controlled by a different group prior to the
succession by the issuer, such that disqualifyuanes that occurred during that time should not
be attributed to the successor issuer. For thisa® we suggest that the Commission consider
adopting a similar approach as contemplated ingoaph (c)(3) with respect to predecessor
issuers.

Il. Disqualification Provisions

A. The Disqualification Provisions Specified in Paagraph (c)(1)(i) — Certain
Convictions for Felonies and Misdemeanors.

The inclusion of a conviction of any felony or mesdeanor “in connection with the
purchase or sale of any security” in subparagraypto[ arising out of the conduct of a business
of an underwriter pursuant to subparagraph (C)ntiatéy cover criminal convictions for
technical violations of statutory provisions orasll in certain instances without any need for the
prosecutor to prove scienter, particularly in tasecof state securities laws. For example, there
is no fraudulent intent required for a convictiamder Section 359-g.2 of Article 23-A of the
New York General Business Law (thYGBL,” New York’s “Blue Sky” law, popularly known
as the “Martin Act”):

“Any person, partnership, corporation, companysttar association violating any
of the provisions of this article shall be guiltiyaomisdemeanor, except where
otherwise provided herein, punishable by a fineaaifmore than five hundred
dollars, or imprisonment for not more than one \gdvoth.”

By reason of that provision, an issuer criminalyaged by the New York Attorney General’s
office with a litany of counts alleging fraud inrazection with a prior securities offering in
violation of NYGBL Section 352-c (New York’s adjunio Section 10(b) of the Exchange AEt),
as well as counts for failing to make certain finin violation of NYGBL Section 359-e, but
ultimately convicted only of a misdemeanor countailing to file an innocuous “further state
notice” form, as required by NYGBL Section 359-&8uld be barred under the proposed rule as
a “bad actor,” absent a waiver by the Commission.

" Certain intentional violations of Section 352-cynte prosecuted as felonies, rather than misdemgano
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Further, an issuer could be barred as a “bad ae®d result of a state criminal
conviction arising out of a failure to file a Foi or for a failure to make a timely filing of such
form, in connection with a prior Rule 506 offering,violation of its Blue Sky law. For
example, an issuer could be prosecuted under 8etiy05(1) of the Maryland Securities Act
(the "M SA”) for failing to make a Form D filing or makinglate Form D filing in violation of
MSA Section 11-503.1(d) and Rule 02.02.09.09 thadeu. Under Section 11-705(1), a person
who willfully violates Section 11-503.1 or a ruleeteunder “is subject to a fine not exceeding
$50,00(3 or imprisonment not exceeding 3 years tr'lfavhich presumably qualifies as a
felony).

While we recognize that criminal prosecutions fecigities law violations are typically
restricted to cases involving serious financiaings, there are many instances where a state or
federal prosecutor may initially “overcharge” aeledant with committing numerous violations
of law, but where the case is eventually resolvél wither a verdict or negotiated plea in which
the defendant is convicted solely of some technimdation of law far less severe than the
crimes initially charged. We believe that felongasl misdemeanors within the scope of the
proposed rule should be restricted to those innglgerious crimes, such as fraud or larceny,
and in which proof ocienteris a necessary element.

With regard to the Commission’s request for comment this paragraph, we believe that
the proposed five-year and ten-year look-back plerfor issuers and other covered persons
premised on criminal convictions are appropriak@ere is no indication in Section 926 that
Congress intended to impose different look-backopler the sole reference being the
incorporation of Rule 262. Unless a criminal cotigic also entailed some form of permanent
bar from the securities business, we see no basextending the period of disqualification.

Further, we believe that an entity that has undsgochange in control since the time of
a criminal conviction, or a criminal conviction afh issuer’s current affiliate at a time when the
parties were not affiliates, should not result iisqualification, as set forth in paragraph (c)(3)
A presumption of control based on holding over 28%oting securities would be appropriate,
as discussed above. We believe that the crimonalictions listed are too broad, and as such we
believe that such criminal convictions need noekganded to cover other types of crimes not
mandated by the Dodd-Frank Act. Further, giver ¢hianinal prosecutions in foreign courts
may not provide the same due process rights thay @ criminal proceedings in the United
States, we believe it is clearly inappropriatexpaand the rule to encompass any such foreign
convictions. Nonetheless, because information afooeign court proceedings and related

8 It is noted that the failure to file a Form D istra condition of Rule 506, as confirmed by: ()e3tions 257.07
and257.08 of the Compliance and Disclosure Interpiatatof the SEC’s Division of Corporation Finance,
available ahttp://www.sec.gov/divisions/corpfin/guidance/seétesactrules-interps.htmand (ii) several court
decisions, including In re Ressler Hardwoods amaifihg, Inc., 2009 Bankr. LEXIS 4441 (Bankr. M.Da.R2009),
in which the court construed a Rule 506 offering tdlaryland investor and concluded that the issu@ilure to
file any Form D for its Rule 506 offering under thkSA did not affect its claim of “covered securitstatus under
Section 18 of the Securities Act or give rise tam for rescission or damages under MSA Sectibir(d3 for a
sale of unregistered securities in violation of MSéction 11-501.
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records may be difficult for a U.S. investor tontié or obtain, self-disclosure of foreign
criminal convictions, to the extent material to tfering, may allow each prospective investor
to identify and assess its relevance to the investdecision.

B. The Disqualification Provisions Specified in Paagraph (c)(1)(ii) — Certain
Orders, Judgments and Decrees of any Court of Compent Jurisdiction.

We note that an “order, judgment or decree of anytoof competent jurisdiction” may
entail a temporary injunction or restraining ordesued on aex partebasis, without prior notice
to the defendant, although the defendant will tgfycbe given notice after the injunction or
order is issued so that it may be challenged. dnynnstances, however, a defendant may
decide not to challenge such an injunction or qrded will allow it to be converted into a
permanent injunction, typically if counsel believagcess on appeal is unlikely and the
challenge would be extremely costly, and especiathe order is premised on an alleged
violation of an innocuous provision of securitias|

Again, as is the case for disqualifications preshise criminal convictions,
disqualifications arising out of civil actions withthe scope of this provision may be premised
on a purely technical violation of a securities |awe or order. For example, the Maryland
Securities Commissioner may bring a civil actionl@nMSA Section 11-702, alleging that a
person is about to engage in, or has engaged inolaion of any provision of this title or any
rule or order under this title,” and seek a temporastraining order or temporary or permanent
injunction (in the case of persons who allegedigady violated the MSA, the Commissioner
may also seek a civil penalty up to $5,000 peratioh, a declaratory judgment, appointment of
a receiver or conservator, an asset freeze, remtissstitution, and “any other relief the court
deems just”). Thus, in lieu of a criminal prosecntof an issuer for failure to file, or a latarid)
of, a Form D for a prior Rule 506 offering, the GQomsioner may seek injunctive relief against
the issuer for the same violation, and obtain #raesdisqualifying result, absent the grant of a
waiver by the Commission.

We believe that no court order, judgment or destemild be considered as the basis for
disqualification unless it has been issued in @geding in which the defendant has been given
prior notice and an opportunity to appear, and dfiaappeals have been exhausted or the time to
appeal has expired. Furthermore, we believe tinasach order, judgment or decree should be
premised on violations of anti-fraud provisionsairthe very least, a failure to register secigitie
offering or as a broker-dealer, agent, investmenisar, or investment adviser representative,
and not on the basis of some technical filing stpegistration requirement or some other
technical requirement of applicable securities law.

We also note that many securities law civil or ¢nah enforcement actions are resolved
by the entry of an injunction enjoining a partyrfréduture violations of the securities laws,
without assessing any monetary or other penaltinagthe party. In those instances where a
party is only required to do (or refrain from dojng the future that which it is already legally
obligated to do (or refrain from doing), we belighat a reasonable basis exists for not
extending the scope of the Rule 506 disqualificapoovisions to such a party. First, the
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absence of a monetary sanction or other penaltyesig that the prior violation of law may have
only been inadvertent or technical, without anyeade consequence to investors or otfers.
Alternatively, it may mean that the basis upon wltlee claim was brought was inadequate or
weak, and both the government and the party chatgmined that resolving the matter by
means of such an injunction would be in the bdstasts of both parties. We believe that
resolution of enforcement actions by means of sojcimctions serve important public policy
purposes, and that the imposition of a disqualificebased on such injunctions would decrease
the likelihood that some parties would consenbt@cquiesce in, the entry of such judgments.
Moreover, we believe a Rule 506 disqualificatiosdzhon such non-punitive injunctions may be
wholly out of proportion to the securities law aofé® alleged in the underlying action. We
believe it is one thing to limit the disqualificati to “felons” and other bad actors, but we
consider it something else to impose the sameidm@stsequences on persons whose only
securities law violations may have been techn\déd.therefore suggest that in its final rules the
Commission provide that the Rule 506 disqualif@atnot apply to a party that is enjoined from
future violations of the securities laws, witholag tassessment of any monetary or other penalty
against the party. We suggest that the Commissiosider proposing a similar rule amendment
to Rule 262.

Further, we believe that in its final rule, the Guission should limit the scope of
disqualification to persons specifically named mnaader, and not all those who may be within a
much larger class of persons brought within thepeauf an order. For example, in a court order
entered in a recent action brought by the Comnmsagainst J.P. Morgan Securities LLC, the
court’s injunction applied not only to the namedetelant, but also to all of its “agents, servants,
employees, attorneys, and all persons in activeardor participation with them who receive
actual notice of this Final Judgment by personalise or otherwise® Although the named
defendant in an action may be subject to disqealion, it would, in our view, be completely
inappropriate to extend the taint of the disquadifion to the hundreds, and perhaps thousands,
of the defendant’s agents, servants, employe@snaits and others acting in concert with them.
If the Commission does not agree to adopt an exgifsom the scope of the disqualification for
court orders limited to injunctions from future katons, we encourage the Commission, in its
final rule, to make clear that the scope of theaidification applies only to those defendants
specifically named in an action.

With regard to the Commission’s request for commemnt this paragraph, we see no
reason to impose look-back periods longer tharetimposed under Rule 262. Moreover, we
believe that a five-year look-back period shouldapplied consistently to all orders and
injunctions within the scope of this provision. \Mgieve that there is no reason to extend the

° An example of such a violation may include, foamwple, an investor who inadvertently failed to fiyrfde a
Schedule 13D or 13G.

12 See SEC v. J.P. Morgan Securities LLC, C.A. Ne38Z7-WJM (D. NJ. July 8, 20113yailable at
http://sec.gov/litigation/litreleases/2011/Ir220Bgment.pdf We note that in this action the defendant was
ordered to pay monetary penalties in addition iadpeubject to injunctive relief. We thereforeecihis case only
as a recent example of the scope of injunctivefrétat the Commission requested and the courtreddevhich
may extend significantly beyond the named defendant
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disqualifying period; certain injunctions or ordenay be “permanent” only in the sense that
they bar the defendant from engaging in any apractice in violation of a securities law that
the defendant is obligated to comply with anywape five-year look-back allows consideration
of more current activities by the covered persa@s/en that the regulatory orders in paragraph
(c)(2)(iii) are issued in an administrative law text, rather than in a judicial context, we believe
that court orders and injunctions should be treateddifferent manner. Further, as is the case
with foreign criminal prosecutions, in the absentany assurance that foreign courts provide
any due process to defendants in civil injunctivegcpedings in the same manner provided in
U.S. courts, there is no reason to disqualify issbased on foreign civil proceedings.

C. The Disqualification Provisions Specified in Paagraph (c)(1)(iii)(A) — Certain
Orders Under Administrative Proceedings

In response to the Commission’s request for commenbelieve that the rules should
clarify what is meant by a “bar,” and we agree with Commission that the absence of the word
“bar” in an order should not be crucial to the deti@ation of whether a disqualifying event has
occurred. While it is not clearly mandated by 8e8t026, we believe that it would be
reasonable for the Commission to provide a cutiafé in this provision, even if the particular
order appears to provide a permanent bar and hpeonso for re-application. The term “final
order” should be defined so as to be restrictemtders issued only after the defendant has been
given notice and an opportunity to be heard, arsddither exhausted any appeals or the time to
appeal has expired. While the FINRA definitiornepful, we believe that it should also
encompass the due process considerations discalssed. We support the addition of the
specified language from Section 604 of the Unif@ecurities Act (2002) to proposed Rule
506(c).We believe that a reference to an ordergo@gemed “final” in accordance with any
applicable law would also be helpful; however, duld not be problematic if a particular law
does not specifically address whether and wherr@er evould be deemed “final.” While we
recognize that the Commission should be the uleradbiter of what orders are deemed “final”
within the scope of this provision, we believe ttra rule could provide a mechanism for
seeking the views of the particular regulator foaavisory, but non-binding opinion.

D. The Disqualification Provisions Specified in Paagraph (c)(1)(iii)(B) — Final
Orders Based on “Fraudulent, Manipulative or Decepive” Conduct

We note that the inclusion of a final order “baseda violation of any law or regulation
that prohibits fraudulent, manipulative, or decepttonduct” may encompass conduct that is not
truly “fraudulent, manipulative or deceptive,” butly defined as such in the particular statute.
For example, under Advisers Act Rule 206(4)-6, rgrting, it is a “fraudulent, deceptive or
manipulative act, practice or course of busines#fiiwthe meaning of Section 206(4) of the
Advisers Act for an investment adviser to exereisgng authority with respect to client
securities unless the adviser adopts and implensgetsfied written policies and procedures
pertaining to proxy voting. Characterizing the diadl to have such policies as “fraudulent,
deceptive or manipulative” has more to do withwgtaty authority under which the rule was
adopted than the true nature of the offense.
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Further, at the state level, NYGBL Section 352 dvptes that violations of any
provision of NYGBL Art. 23-A “are hereby declarenllte and are hereinafter referred to as a
fraudulent practice or fraudulent practices.” Actogly, while the New York Attorney General
has no current statutory authority to issue an adnative order within the scope of paragraph
(c©)(Q)(ii)(B) for a violation of NYGBL Art. 23-A,if such authority were ever granted, or if
another state’s securities law, where the admatmstihas authority to issue such orders,
designated any violation of the law or any ruleater thereunder to be “fraudulent,
manipulative, or deceptive,” many issuers couldlisgualified from using Rule 506, premised
solely on an unintentional technical violation le&tlaw or a rule or order. The rule should
specify the types of conduct involved, and not éedwp to a state’s defining (or redefining) any
and all violations of law to be “fraudulent, manigive, or deceptive,” so as to cause a
disqualification.

Further, we believe that a common law standard @vbelappropriate, as would
inclusion of ascienterstandard. While we recognize that the Commissiwuld be the ultimate
arbiter of whether particular conduct is within $epe of this provision, we believe that the
rule could provide a mechanism for seeking the siefvthe particular regulator for an advisory,
but non-binding, opinion.

E. Orders of the CFTC or Other Regulators

The Commission is soliciting comment on whethealfiorders of the U.S. Commaodity
Futures Trading Commission (th€FTC”) or other regulators should serve as disqualgyin
events for the purposes of proposed Rule 506(®@.d@/not believe that the language of Section
926 establishes any basis upon which to extendifigialification events to those involving
parties other than the SEC, state regulatory attit®rand banking and insurance regulators.
We are not aware of any evidence to suggest teatdhduct that could be subject to an order
from the CFTC should serve as a disqualifying eventederal securities law purposes under
proposed Rule 506(c), and likewise we are awaredjasis to conclude that regulatory orders
from entities outside of those entities specifieection 926 and under Regulation A would
present reasons to establish disqualifying evemieiuRegulation D.

Nonetheless, Section 753 of the Dodd-Frank Actrated Section 6(c) of the
Commodity Exchange Act to prohibit manipulation dradid in connection with any swap, or a
contract of sale of any commodity in interstate omerce, or for future delivery on or subject to
the rules of any registered entity. Conduct viathese prohibitions would be highly relevant
to prospective investors. While lacking a Congmsd mandate to predicate disqualification
upon the CFTC'’s orders, this may be an appropsialigect for the Commission to address
through prescribed self-disclosures, to the exteaterial to the offering.

F. Orders from Jurisdictions Outside of the UnitedStates
As noted above, we do not believe that the distyurad events contemplated in Rule

506(c) should extend beyond the borders of theddrfitates. Nothing in Section 926
specifically discusses disqualifications arisingnfrproceedings occurring in foreign
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jurisdictions, such as foreign criminal convictipf@reign civil court orders, orders arising from
foreign regulatory proceedings or other similarrdge Rather, we believe that it is clear from
Section 926 that the contemplated disqualificaéeents are limited to U.S. federal and state
law. Similarly, Rule 262 does not currently contéaig any consideration of actions taken in
foreign jurisdictions for the purpose of establighdisqualification events under Regulation A,
and we do not believe that the implementation atiSe 926 requires any such expansion.
Although some foreign jurisdictions afford defenttaa presumption of innocence and
procedural safeguards, this is not the case uniforin issuer’s disqualification from use of
Rule 506 by reason of proceedings in a foreigrsgliction that did not provide the person
charged comparable procedural and jurisprudertaaldsirds to those in the United States would
be offensive to traditional notions of fair playdasubstantial justice.

Also, as the Commission is aware, for public poliegisons not all foreign judgments are
entitled to enforcement in the United States. ifin@osition of gper sedisqualification based on
foreign proceedings would therefore also be offensd public policy.

We believe that the addition of any disqualifioatievents tied to the laws of foreign
jurisdictions would significantly expand the scageRule 506(c) and thereby significantly
increase the burdens on issuers seeking to reRube 506 to conduct a private placement —
without, we submit, any concomitantly greater pctt of U.S. investors. As it has done with
Regulation S, the Commission should continue togeize the limitations of its extraterritorial
power to enforce the registration provisions oftle&cs of the Securities Act (as contrasted with
its antifraud authority). For these reasons, webe that it may be appropriate for the
Commission to specify expressly in Rule 506(c) thatnew disqualification provisions do not
extend to any court, regulatory or exchange coionst orders, judgments or other actions
arising in jurisdictions outside of the United &tat

G. The Scope of Disqualification Events

In sum, we believe that the final rules should dpebat a determination cdcienteris
required in order for specified conduct deemedatioé of applicable state or federal laws, rules
or regulations to be considered a disqualificateant. Absent the requisite intent to defraud,
we do not believe that it is appropriate that,édeample, actions involving faulty disclosures or
filings or other technical violations should seagea basis for establishing a disqualification
event.

lll. The “Reasonable Care” Exception

We commend the Commission for proposing a “redsienzare” exception from the
proposed disqualification provisions, and shareGbhenmission’s “concern that the benefits of
Rule 506—which, among other things, is intendedréate a cost-effective method of raising
capital, particularly for small businesses—may otlige be substantially reducetf.”Moreover,

M Proposing Release at pp. 41-42 (emphasis added).
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we agree that a proper balance must be struck batthe drastic consequences of the Securities
Act Section 5 or state Blue Sky law securities s&gtion violation attendant to the heightened
risk of loss of safe-harbor coveragegn the one hand and, on the other hand, issuers’
“responsibility to screen bad actors out of theitdr506 offerings.” However, we believe that
the vague parameters of the proposed exceptiopjedwith the breadth of the “covered
person” definition and draconian retroactivity @& that have been proposed, will deter many
issuers, including (but not limited to) the smalk=suers whose ability to raise capital has again
become a focal point for possible regulatory refofiinom utilizing Rule 506. This prospect, in
the worst case, could foreclose access by sma#eers to lower-cost capital by forcing them to
resort to a “traditional” private placement basedtwe relatively sparse and sometimes
inconsistent case law defining Section 4(2Exclusive reliance upon the statutory private
placement exemption not only would increase sigaiftly the risk of a Section 5 violation, but
also would deny issuers the benefits of pre-empiiastate securities law registration
requirements provided by Section 18 of the Seawifict, thereby exposing them to the
substantially greater costs and risks of compliamitle, and/or violation of, a myriad of state
blue sky laws.

While we recognize and appreciate the Commissitwaditional aversion to “bright-line”
tests for reliance upon a non-exclusive Sectioaf® Barbor, for fear of generating a roadmap
for possible evasion, we nevertheless urge the desion to facilitate issuer compliance by
outlining clearly, either in the rule itself or ihe adopting release, more specific guidelines for
the exercise of “reasonable care.” In this regasldo not disagree with the Commission’s
determination to impose on issuers the burdentabéshing that “reasonable care” has been
exercised in connection with a particular offeririgy the same token, we do believe strongly
that it is neither appropriate nor fair to leave ttefinition of what conduct will (or, perhaps
more importantly, will not) satisfy the requisitessdard of care in the litigation procéssThat
said, we would like to offer a few suggestionsdiarification that we think would enhance the
utility of the proposed exception, yet still redduio the benefit of investors in private
placements structured to comply with the terms@dlitions of Rule 506.

12 As if to underscore this risk, the Commission esged its belief (in footnote 83 of the ProposiedeBse) that
the curative benefits of Rule 508 — providing thasignificant deviations’ from the terms, conditi® and
requirements of Regulation D will not necessardgult in loss of the exemption from Securities Agfistration
requirements” — would not be available in “circuarstes in which an offering was disqualified basedooposed
Rule 506(c).”

13 See, e.g.Testimony of Commission Chairman Mary L. Schap®a the Future of Capital Formatiomefore the
U.S. House of Representatives Committee on Overaigth Government Reform (May 10, 2014yailable at
http://lwww.sec.gov/news/testimony/2011/ts05101 1ims; Letter From Commission Chairman Mary L. Schapi
to the Hon. Darrell E. Issa, Chairman, Committe€gOmersight and Government Reform, dated April 6,120

% For a discussion and analysis of the relevansparidence, see Committee on Federal Regulatior@irBies,
American Bar Association Section of Business Laawy of Private Placements (Non-Public Offerings} Hatitled
to Benefits of Safe Harbor — A Rep@® Bus. Law. 85 (Nov. 2010).

15 According to the Commission, “the burden wouldoethe issuer to establish that it had exercisasameable

care (most likely in the context of an enforcenmanatceeding brought by a regulator or a privateoadtrought by
investors).” Proposing Release at 41.
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It is important that the Commission clarify itspexctations regarding the required
“factual inquiry” for both issuers and market pregenals engaged in the solicitation process.
With respect to issuers, we suggest that the Cosiomamplify its statement (at p. 42 of the
Proposing Release) that issuers may be entitleddine circumstances” to rely on
guestionnaires to directors, officers and signiftcghareholders, and other, unidentified
“screening and compliance mechanisms” in condudhegiecessary diligence on their affiliated
“covered persons.” Examples of what the Commisgiaght consider to be “reasonable” for,
respectively, pre-IPO private companies, smallporéng companies, and larger public
companies, would be very helpful. We further renmnd that the Commission affirmatively
state — either in the text of the final rule ameerdibor in the adopting release — that an issuer
may properly rely on written representations otifieations from placement agents, finders and
any other person or entity (whether or not regdlatgred by or on behalf of the issuer to solicit
in connection with an offering, relating to the thactor” status of their respective “covered
persons,” absent facts putting the issuer on ndtigesuch certifications or representations are
materially false, misleading or otherwise unrelgfil Moreover, issuers should be permitted to
take any other measures to conduct diligence dndhla personnel as well as third-party
covered persons. In its adopting release, we stdhat the Commission recognize that what
constitutes a reasonable factual inquiry may vesgnfissuer to issuer, based on a number of
factors, including the size and organizationalctrce of the issuer, and the resources available
to the issuer.

As to market professionals, we again believe tt@Commission should develop (or
direct FINRA to develop) concrete standards fouingthat would be applicable at a minimum
to those persons or entities subject to Commissiatate regulatiore(g, registered broker-
dealers and investment advisers). As one commpateted out, the Commission has taken a
similar approach in the Rule 144A context withooy apparent adverse consequences to
investors in unregistered offerings.It is noted that in the case of a large brokeslefeacting as
placement agent, it may be impossible, or nearfyossible, for an issuer to vet all registered
representatives who may offer and sell the isswg&tsirities, unless the placement agent were to
agree to restrict such representatives to spgusiisons who go through a pre-screening process;
this can be a cumbersome and time-consuming eretoisieu of the issuer assuming this
responsibility, we believe that a representatioaranty and covenant by the placement agent to
use only non-disqualified personnel to offer anlditke securities should suffice.

Finally, as discussed in Section Il of this lettee Commission also would facilitate
compliance in this area by narrowing the univerfseelevant “covered persons.” To be

®See, e.g FINRA Rule 5130, permitting reliance on writtelpresentations for up to 12 months, with “no change”
updating via negative consent letters to be fuedsénnually thereafter. At least one other comaremis
recommended such an approach to the CommisSerbetter from Sullivan & Cromwell, dated July 14, 201
available athttp://www.sec.gov/comments/s7-21-11/s72111.shtml

7 etter from Cleary, Gottlieb Steen & Hamilton, édtJuly 14, 2011 (citing the example of selleraretie on QIB
eligibility certifications set forth in the Rule 4A adopting releaseavailable athttp://www.sec.gov/comments/s7-
21-11/s72111.shtml
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workable, at least as applied to market professsamdained by the issuer to solicit potential
investors, this definition should focus on indivadisiactually participating in the specific Rule
506 offering (assuming the entity that employs themot itself disqualified).

IV. Waivers
A. The Waiver Process — Delegation of Authority

We believe that it is critical to the proper fulcting of the proposed disqualification
provisions to have an effective and efficient waipeocess. In this regard, we support the
Commission’s proposal to carry over the Commissaraiver authority currently contemplated
in Regulation A to proposed Rule 506(c).

However, we believe that it is critical for the Cmission to adopt an approach
consistent with Regulation A whereby the Commisslelegates authority to grant waivers to
the Director of the Division of Corporation Financ&/e are not aware of any concerns
expressed by the Commission or others with regatde ability of the Division of Corporation
Finance to grant waivers in the context of Regatath or for other similar purposes. In fact, we
believe that the current approach of delegatingthmsideration of waiver requests to the
Director of the Division of Corporation Finance ahén further sub-delegating to the Office of
Small Business Policy in the Division of Corporatiéinance provides the best mechanism for
the timely consideration of waiver requests in aststent manner. The Commission has not
articulated any reason why the consideration of/@raiunder Rule 506(c) should instead be
conducted by obtaining a direct order of the Consiarg, and there otherwise appears to be no
reason why the process should be handled diffgrasttompared to the waiver of the
applicability of other rules administered by theviSion of Corporation Finance. Given these
factors, we believe the best approach would belegate authority for the consideration of
waivers to the Division of Corporation Finance.

B. Guidelines for Waivers

We do believe that it would be useful for the Comssion to establish, whether by rule,
by Commission interpretation or by staff statemgntdelines specifying the circumstances that
are likely to give rise to the grant or denial afraiver. We note that the staff of the Division of
Corporation Finance has recently provided suchfaleguidance in the context of waivers from
the status as an “ineligible issuer” for the pumogsatisfying the requirements under the
definition of “well-known seasoned issuéf."The Commission and the Staff of the Division of
Corporation Finance have had a significant amotiekperience considering waiver requests
with respect to Rules 262 and 58%nd therefore there should be a sufficient basiswhich
to establish parameters under which waivers woaldranted (recognizing that the outcome of

18 SEC Division of Corporation Finance Statement cgilM{nown Seasoned Issuer Waivers (July 8, 2011),
available ahttp://sec.gov/divisions/corpfin/cfquidance.shtmksivwaivers

19 SEC Division of Corporation Finance no-actiondestpertaining to Section 3(b) of the Securities Acailable
at http://www.sec.gov/divisions/corpfin/cf-noactiontsi#3b .
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each individual request will turn on its own faatsd circumstances). These sorts of guidelines
would put each requestor on notice of situationsmé waiver is not likely to be forthcoming,
and therefore could serve to discourage meritledSiile waiver requests.

C. Automatic Waivers Based on State Action

We believe that it is appropriate for the Comnaegio include a provision, as is
currently included in the MAIE and ULOE, that wowddrve to automatically provide an
exception from disqualification in situations whéhne relevant authority of the state to which the
disqualification relates waives the disqualificatidn this regard, we believe that the
Commission should show sufficient deference todisterminations of the state regulators so that
the Commission will not be placed in a positiorfsgcond guessing” the determinations of such
regulators.

By contrast, where the state regulators have ctetiao waive a disqualification, we
believe that it is appropriate for the Commissiordnsider waiver requests with regard to final
orders of state regulatory authorities to deternfimewaiver of such disqualification provision is
warranted. We do not think that any formal prodesshe Commission’s consultation with the
relevant state authorities is necessary in thesesdaecause the Commission is determining
compliance with respect to its own rules, rathanthompliance with the underlying final order
of the state authority.

VI. Transition Issues

The Commission has indicated that proposed Rus¢chvill be implemented in a
manner such that past disqualification events wbeldonsidered for the purposes of the rule.
The Commission has not proposed to address, ifotheof any exemption, grandfathering
provision or otherwise, the status of potentiatidadification events that occurred prior to the
enactment of the Dodd-Frank Act and the effectiae af the proposed amendments to Rule
506. The Commission notes that the statutory bhedegislative history of Section 926 lead it to
this result; however, we note that Section 926 dmespecifically mandate or otherwise refer to
the possibility that its provisions should appliyroactively upon adoption of implementing rules
by the Commission.

A. Impact of the Retroactive Application of Propogd Rule 506(c)

We are concerned that the retroactive applicaifdhe disqualification provision
specified in proposed Rule 506(c) would unduly haarties who resolved prior actions without
fair notice of the potential implications the ragain might have on the parties’ ability to
conduct or participate in future Rule 506 offeringdsis entirely possible that a potential covered
person may have negotiated a different outcomer@galatory or other action if the draconian
consequence of proposed Rule 506(c) were knowordemplated at the time of such action.
This result, in our view, would unfairly penalizsuers seeking to conduct private offerings
under Rule 506 and could thus significantly impla@ir ability to raise capital in the most
efficient manner.
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We agree with the remarks of Commissioner Parda@gsiot only is retroactive
application a bad policy decision, it is contramytiie Supreme Court’s applicationlandgraf
and other court decisions concerning other new Cigsiom enforcement remedi&s.

B. Commission Precedent for Handling Disqualificabn Provision Prospectively

We believe Commission action to apply the disqicaifon provisions prospectively
only (at least from the time of the enactment ef Brodd-Frank Act, but preferably from the
effective date of the final rules) would be engrebnsistent with how the Commission has
approached analogous bad actor disqualificatiomigians in the past, notably the “ineligible
issuer” provisions of the Securities Offering Refiaiule changes adopted in 2005, and before
that the disqualification provisions contained atle of the statutory safe harbors for forward-
looking statements in Section 27A of the Securifiesand Section 21E of the Exchange Act
pursuant to the Private Securities Litigation Refdkct of 1995. We see no reason why the
Commission, even in light of the language of thal@®&rank Act that it cites in the Proposing
Release, could not take the same approach todayarapply the disqualification provisions of
proposed Rule 506(c) on a retroactive basis.

C. Grandfathering and Waiver Approaches in the Evehof Retroactive Application

In the event that the Commission ultimately detessito adopt proposed Rule 506(c) in
a manner where past disqualification events woalddnsidered for the purposes of the rule, we
do believe that the Commission should consider tiip@a “grandfather” provision that would
specifically apply with respect to those disquastion events that resulted from any settled civil
proceeding arising prior to the effective datelef amendment to Rule 506(c), in tandem with
the automatic recognition for Rule 506(c) purpasiesreviously granted waivers of comparable
disqualification provisions under Rule 262 and Ra0& of Regulation D. In addition, or
alternatively if the Commission elects to not adagtrandfathering approach of the type
discussed here, the Commission (through its DimisibCorporation Finance, acting via
delegated authority as discussed above) should staaly to consider waiver requests under
Rule 506(c) that specifically relate to the potaintiarm imposed as a result of the retroactive
application of the rule.

D. Treatment of Ongoing Offerings

We do not believe that the Commission’s intergieteof the statute to require
retroactive application to past disqualificatioreris should serve to render ongoing or
continuous offerings no longer eligible to relythie Rule 506 exemption. In this regard, we
suggest that the Commission specifically addreggsaposed Rule 506(c) that an offering
commenced prior to the effective date of the fideds will not be disqualified by the presence

2 SEC Commissioner Troy A. Paredes, Speech at Opsiii for Proposed Rules Regarding Disqualificatid
Felons and Other Bad Actors from Rule 506 Offerifigay 25, 2011), available at:
http://www.sec.gov/news/speech/2011/spch05251 Téapdi.htm.
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of a disqualifying event that occurred in the tipgziod prior to the effective date of the final
rules.

E. Transition

We suggest that the Commission adopt a phaseriodpef at least six months for the
effective date of Rule 506(c). A delayed effectilae will allow issuers to establish procedures
and conduct the necessary due diligence to deterwilirether disqualification events exist and
must be considered, implement the procedures cqhdsa for the purposes of establishing the
reasonable care exception, and taking all of theratteps necessary to ensure that offerings
under Rule 506 can proceed in light of the sigaiftcchanges to the eligibility standards for the
rule. We believe that it would be unreasonableiandnsistent with the Commission’s efforts to
facilitate capital formation to impose a very shaansition time following adoption of the final
rules.

VII. Uniformity

We believe that the disqualification provisionghie Commission’s exempt offering
rules that have such provisions should be unifofiine existing provisions in Regulation A,
Rule 505 of Regulation D and Rule 602 of Regulaikomnder the Securities Act are
substantially similar to the proposed provision®ude 506, but they are different in ways that
can result in higher compliance costs. As the @@sion mentioned earlier in the proposal,
Rule 262, for example, is drafted in a confusing-tver framework. Issuers attempting to
comply with the rule could benefit significantlyofn a more straightforward approach.

In addition, the disqualification provisions nowplace have raised numerous
interpretive issues and are overly broad. Thesblpms of interpretation would be exacerbated
if the Commission were now to adopt a separateigimvfor Rule 506 offerings that is similar
but not exactly the same. We believe the Commssimuld take this opportunity to adopt one
set of clear and updated disqualification provisiapplicable to all the relevant exemptions.
Although interpretive questions may arise, if tiggdalification provisions are the same across
different exemptions, the staff and the Commissuihbe better able to provide efficient and
consistent guidance that can have a helpful impachore offerings. Moreover, given the
Commission’s interest in investor protection, ib@ clear why there should be any difference in
the disqualification provisions across these ex@mpt

We agree with the Commission’s concern that, éoetktent the provisions are different,
it could encourage “bad actors” to concentrate aniqular types of exempt offerings in ways
that would taint the market for whichever type®ftiérings have the least restrictive provisions.

To the extent that the Commission does conforndibgualification provisions across all
the relevant exemptions, we believe that it is impee that the Commission provide a
“grandfathering” provision of at least six montlas &ny on-going offering under the existing
exemptions. Certainly under Rule 504 the disqugalifon provisions would be new and a
disqualification in the middle of an offering, pattlarly given the precarious state of the
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financial markets for smaller companies, could prdevastating. Issuers and their covered
persons may need to make adjustments to their ream&g structure. Issuers may need to
contract with different placement agents. Placdragants may need to assign different
associated persons to handle or supervise thargffem addition, although in theory the new
provisions will be substantially similar to the sting rules for other exemptions, there could be
unintended or small differences that could impactipipation in an ongoing offering. Given
that that type of difference may not be immediatddyious, it is very important that the
Commission’s action to encourage uniformity andeiduce cost and confusion not have a
destructive effect on an on-going offering.

VII. Conclusion

We appreciate the opportunity to comment on the i@@sion’s proposed amendments
under Section 926. We hope that in implementingithportant investor protection provision,
the Commission carefully weighs the potential barde capital-raising, particularly by smaller
issuers that frequently rely on private placementder Rule 506 of Regulation D.
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